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PuBLI ¢ SERvVI CE CawANY OF NEw HAMPSHI RE

PROPOSED RESTRUCTURI NG SETTLEMENT
Preheari ng Conference O der

ORDER NO 23.299

Septenber 16, 1999

APPEARANCES:. Robert A. Bersak, Esq. for Public Service
Co. O New Hampshire; James K. Brown, Esq. O Foley, Hoag &
Eliot, LLP and Wnn E. Arnold, Esq. of the New Hanpshire Attorney
CGeneral’s O fice for the Governor of New Hanpshire, the
Governor’s O fice of Energy and Community Services and the New
Hanpshire Attorney General; Mark W Dean, Esqg. of Dean, R ce &
Kane, for New Hanpshire Electric Cooperative; David A Garfunkel,
Esg. and Lisa Shapiro of @Gallagher, Callahan & Gartrell, for
VWausau Papers; Jeb Bradl ey, nenber of the Legislature, pro se;
Conni e Rakowsky, Esq. of Or & Reno for the Ganite State Hydro
Associ ation and individual hydroelectric facilities; David W
Marshal |, Esqg. for the Conservation Law Foundation; John Ryan,
Esq. for the Community Action Program Al an Linder, Esqg. of New
Hanpshire Legal Assistance, for the Save Qur Honmes Organization;
James Rubens for THI NK - New Hanpshire; Pentti Aalto for PJA
Energy Systens Designs; Peter H Gills, Esq. of ONeill, Gills
& ONeill, for the Gty of Manchester; Susan Geiser, Esq. O
LeBoeuf, Lanb, G eene & MacRae, for the Unitil Conpanies; Jay L.
Hodes, Esq. O Bossie, Kelly, Hodes & Buckl ey, for Weel abrator
Concord Co.; Carlos A (avilondo, Esq. for Granite State
El ectri c/ New Engl and Power Conpany; Robert A dson, Esq. O
Brown, O son, and WIson representing six wood-fired power
pl ants; Steven, V. Canerino, Esq. of MlLane, G af, Raulerson &
M ddl eton, for Geat Bay Power Corp. and the Gty of C arenont;
Harol d Turner for the Business & Industry Association of N H.;
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Janmes A. Monahan for Cabletron Systens; Joshua L. Gordon, Esq.
and Robert A. Backus, Esg. For the Canpaign for Ratepayers

Ri ghts; M chael W Hol nes, Esq. and Kenneth Traum of the Ofice
of Consuner Advocate representing Residential Ratepayers; and
Lynmari e Cusack, Esqg. of the NH Public Uilities Conm ssion for
PUC Settlenment Staff.

PROCEDURAL HI STORY?

On June 17, 1999, a Menorandum of Understanding ("MU')
and "Mdtion to Stay Proceedings" in the above-captioned dockets
was filed by Northeast Uilities and Public Service Conpany of
New Hanpshire (collectively, "PSNH') with the concurrence of the
Governor of the State of New Hanpshire ("Governor"), the Ofice
of the New Hanpshire Attorney CGeneral ("Attorney General"), the
Governor’s O fice of Energy and Community Services ("GOECS'), and
the certain nmenbers of the Staff of the New Hanpshire Public
Uilities Conmssion (Settlenment Staff) (collectively, "the
Settling Parties"). The MOU purported to contain a framework to
resolve all matters in the above-referenced dockets. The Mdtion
requested a stay of further proceedings in the above-referenced
dockets pending the negotiation of a definitive agreenent that
enbodi ed the understandi ngs contained in the MOU entered into by
PSNH and the Settling Parties on June 14, 1999, and during any

subsequent proceedi ng wherein that agreenent would be consi dered

! The substantive positions contained in the various
filings |isted below are discussed in the sections which follow.
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by the Conm ssion. The notion also contained a proposed
procedural schedule and stated that the signatories to the MOU
intended to file a definitive Settlenent wth the Conm ssion by
August 2, 1999.

Two days earlier, on June 15, 1999, a notion was filed
on behalf of Cabletron Systens, Inc. ("Cabletron"), Enron, the
Canpai gn for Ratepayer Rights ("CRR'), the Ofice of Consuner
Advocate ("OCA"), EnerDev Inc. and Granite State Taxpayers, Inc.
("GST"), to designate Thomas B. Getz, M chael Cannata and Liberty
Consulting, Inc., as "staff advocates" and bar designated Staff
fromengaging in ex parte conmmunications with nmenbers of the
Comm ssion in Docket Nos. 96-150, 97-059 and any docket wherein
the MOU or anticipated settlenment woul d be consi dered.

On June 16, 1999, a letter was sent to all parties in
t he above-noticed dockets by the Conm ssion General Counsel, on
behal f of the Conm ssion, requesting that any party wshing to
respond or conmment upon the Mdtion To Designate Staff Advocates
do so in witing filed with the Conm ssion by 4 p.m on June 25,
1999, and that in the nmeantinme the Conmm ssion would conduct its
admnistration of its Staff in the affected proceedi ngs as though
t he designation had been nmade.

On June 18, 1999, a letter was received fromPeter H
Gills, Esq., dated June 17, 1999, that the Cty of Munchester

concurs in the Mtion to Designate.
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On June 21, 1999, a letter was received from Scott J.
Mul | er, Esq., dated June 18, 1999, advising the Comm ssion that
the Until Conpanies do not object to the Motion to Stay filed by
PSNH as it pertains to the Comm ssion’s consideration of nmatters
related to PSNH.  Unitil, however, respectfully requested that
any stay not be extended to the Conm ssion’s consideration of
ot her settlenents, nor to the working groups and ot her ongoi ng
voluntary initiatives.

On June 21, 1999, a letter was received fromElizabeth
| . Goodpaster, Esq., dated June 21, 1999 on behalf of the Cty of
Manchester, advising the Comm ssion of the City' s objection to
the Motion to Stay Proceedings. The Cty stated that it intended
to file a formal objection within the 10 day period permtted
under NH Adm n. Rul es Puc 203.04(Q).

On June 21, 1999, the Commi ssion's General Counsel
issued a letter stating that the Comm ssion requests that any
party wi shing to respond or cormment on the Mition to Stay
Proceedings filed by NU and PSNH on June 17, 1999 do so in

witing filed wwth the Comm ssion by 4 p.m on June 25, 1999.
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On June 23, 1999, a letter was received from Steven V.
Camerino, Esq., on behalf of the Cty of Carenont, dated June
22, 1999, commenting to the Motion to Stay. The City stated that
if it is the Commssion's intention to consider a stay that would
af fect the proceedings relating to CVEC, the Gty requests an
opportunity to be heard.

On June 24, 1999, a letter was received from Assi stant
Attorney Ceneral Wnn E. Arnold, on behalf of GOECS commenting on
the Motion to Designate indicating partial concurrence.

On June 25, 1999 the Gty of Manchester’s filed its
bjection to Motion to Stay Proceedi ngs.

On June 25, 1999, the New Hanpshire Electric
Cooperative ("NHEC') filed its Menorandumin Support of Mdtion to
Desi gnate Staff Advocates.

On June 25, 1999, NHEC filed its Menorandumin
Qpposition to Motion to Stay Proceedi ngs.

On June 25, 1999, the OCA, on behalf of itself and the
"Active Intervener’s,"” filed its Cbjection to Mdtion to Stay
Pr oceedi ng.

On June 25, 1999, Cabletron filed its Mdtion to Conpel
PSNH and Conm ssion Staff to provide parties with "Financi al
Assunptions Docunment"” referred to in the June 14, 1999 Menorandum

of Under st andi ng.
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On June 25, 1999, the Menbers of the Science,
Technol ogy and Energy Comm ttee of the Legislature submtted
comments concerning the Mdtion to Stay.

On June 25, 1999, Thomas B. Getz, on behal f of
Settlenment Staff submtted cormments with respect to the Motion to
Stay Proceedi ngs.

On June 25, 1999, Thomas Getz, on behalf of Settlenent
Staff, submtted coments to the Mdtion to Designate.

On June 25, 1999, Tinothy W Fortier, on behalf of the
Busi ness and I ndustry Association ("Bl A"), advised the Conm ssion
that the BI A does not concur with the Mdtion to Stay as it
pertains to the Conm ssion’s consideration of matters related to
base rate case proceedi ngs.

On June 28, 1999, Scott Mieller, Esq. submtted a
letter to the Conm ssion advising that the Unitil Conpanies do
not object to the Motion to Designate.

On June 29, 1999, NHEC s submitted its Menorandumin
Support of Cabletron’s Mtion to conpel Production of Financi al
Assunpti ons Docunent .

On July 30, 1999, the Comm ssion's General Counsel, on
behal f of the Conmm ssion, issued a letter setting forth the
manner in which the Conm ssion would proceed with ruling on the
out standi ng notions. Anong other matters, the letter indicated
that: assumng the Settling Parties file a definitive Settl enent

Agreenment by August 2, 1999, the Conm ssion would address the
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Motion to Stay at a hearing to be held on August 10, 1999;
treatment of Staff subject to the Mdtion to Designate would
continue as stated in the General Counsel letter of June 16,
1999.

On June 30, 1999, Rep. Lawrence J. CGuay submtted
comments on the Motion to Stay Proceedings.

On July 6, 1999, Stephen J. Judge, Associate Attorney
Ceneral, submtted GOECS' Response to Mdtion to Conpel to Provide
Parties with Financial Assunptions Docunent.

On July 8, 1999, PSNH filed its (bjections to Staff's
(George McC uskey's) Motion to Conpel.

On July 9, 1999, Stephen J. Judge, Associate Attorney
General, filed a Petition to Initiate Docket and Establish
Procedural Schedul e for Consideration of PSNH Restructuring
Settlenment, on behalf of the Governor, the Attorney Ceneral, the
GCECS, the Settlenent Staff and PSNH

On July 9, 1999, the Conm ssion's General Counsel, on
behal f of the Conm ssion, issued a letter enclosing a copy of an
i nternal Comm ssion Ethics Board report regardi ng all egati ons of
prej udgnent and bi as agai nst Conm ssi oner Brockway. The
Comm ssi on requested that any party wishing to file any
appl i cabl e pl eading or comments do so by July 21, 1999.

On July 14, 1999, Petitions for Intervention were

subm tted on behalf of the Canpaign for Ratepayers R ghts, by
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Rep. Jeb E. Bradley on behalf of nenbers of the House Science,
Technol ogy and Energy Committee.

On July 16, 1999, a letter requesting intervention
status was submtted by Rep. Thomas A Varrell

On July 21, 1999, the OCA, on behalf of itself and GST
submtted its Motion for Disqualification of Conm ssioner
Brockway from Hearings or Deliberations on the PSNH Settl enent,
the PSNH Interim Stranded Cost Case and the PSNH Rate Case.

On July 26, 1999, Rep. John R M Alger submtted a
request for intervention status.

On July 28, 1999, Rep. Bill Rose submtted a request
for intervention.

On August 2, 1999, PSNH submtted for filing the
executed Agreenent to Settle PSNH Restructuring entered into by
the Governor’s O fice of Energy and Conmunity Services, the
O fice of the Attorney General, Staff of the NHPUC, PSNH and NU
and acconpanyi ng testinony and exhi bits of PSNH

On August 2, 1999, the Conm ssion issued an O der of

Notice that a Prehearing Conference, pursuant to N.H Adm n.
Rul es Puc 203.05, be held before the Conm ssion |ocated at 8 A d
Suncook Road, Concord, New Hanpshire on Tuesday, August 10, 1999
at 10: 00 a. m

On August 6, 1999, Conm ssioner Brockway issued O der

No. 23,277, denying the notion of OCA and GST seeki ng
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Comm ssi oner Brockway's disqualification fromcertain of the
above- capti oned dockets.

On August 9, 1999 WAausau Papers of NH, Inc., submtted
its petition to intervene.

On August 10, 1999, M. Janes M Rubens, on behal f of
Thi nk- New Hanpshire, submtted a petition to intervene.

On August 10, 1999 CRR filed its Mdtion to Decline
Consi deration of Securitization.

On August 10, 1999, a Motion to Intervene of New
Engl and Power Conpany and Ganite State El ectric Conpany was
filed, as was an Assented to Mdotion for Limted Intervention of
PG & E CGenerating Conpany, and Jac Pac Foods, Ltd. petition to
i ntervene.

On August 10, 1999, the duly noticed prehearing
conference in the above-referenced dockets was hel d.

On August 11, 1999 the OCA submitted a letter
contai ning the procedural schedule that the OCA had originally
prepared for the Settlenment proceeding.

On August 12, 1999, the OCA submtted a proposed
procedural schedul e.

On August 12, 1999, Comm ssion Counsel issued a letter
to all parties stating the Comm ssion's ruling regarding the
Motion to Stay Proceedings, setting forth the procedural

schedul e, and addressing certain other matters.
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On August 13,1999, the Acting Conm ssion Secretary
issued a letter to all parties stating that the Conmm ssion has
assi gned Docket No. DE 99-099 to consideration of the PSNH
Settlenment filed on August 2, 1999, and requesting an update of
the current service and intervention |ists.

On August 16, 1999, a letter was received fromJanes K
Brown, Esq. dated August 11, 1999, enclosing a proposed schedul e
for the Phase | and Phase Il of the proceeding as agreed to by
various parties after the prehearing conference.

On August 18, 1999, the Comm ssion provided notice to

all parties that it filed wwth the NH Suprene Court a Request for

Ruling on Question of Law Pursuant to RSA 365:20. This Request

for ruling concerned Conm ssioner Brockway’ s decision denying the
OCA and GST's Motion to Disqualify Conm ssioner Brockway.

On August 18, 1999, Comm ssion Settlenent Staff and
GOECS submtted its Qbjection to Mdtion of Canpaign for
Rat epayers' Rights to Decline Consideration of Securitization.
PSNH and NU joined in the objection.

On August 18, 1999, a Petition to Intervene on behalf
of the Towns of Bow, Hillsborough and Gorham was fil ed.

On August 19, 1999 a letter request was received to add
Ri chard Norman, Granite State Hydropower Association to the

service |ist.
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On August 20, 1999, the Attorney Ceneral submtted a
response to the record request fromthe CRR pertaining to the
party status of the Attorney Ceneral in the proceedings.

On August 20, 1999, Rep. Robert E. degg submtted a
letter seeking to preserve the right to submt conmments in the
course of this proceeding.

On August 26, 1999, the Comm ssion's General Counsel
issued a letter to all parties on his rulings on pending
di scovery notions and clarification of other discovery related
gquesti ons.

On August 26, 1999 the OCA submtted a Mdtion to
Reconsi der Stays, Mdtion to Carify Procedural Schedul e and
Motion to Establish Separate Dockets Subm tted on behal f of
itself and CRR, GST, THI NK-NH, Cabletron, and the Gty of
Manchest er .

On August 30, 1999, Cabletron submtted its comments on
the Mbtion to Designate certain Staff and consultants associ ated
with the partial settlenent filed by PSNH

On August 30, 1999, Cean Water Action ("CWA'") and the
Seacoast Anti-Pollution League ("SAPL") each submtted a Mtion
to I ntervene.

On Septenber 1, 1999, the OCA, on behalf of itself and
GST, submtted a clarification on its position regarding the

nmotion it filed on August 26, 1999, with respect to rate design.
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On Septenber 2, 1999, G eat Bay Power Corporation
submtted its Partial Concurrence with the OCA, CRR, GST, THI NK-
NH, Cabl etron Systens and City of Manchester’s Mtion to
Reconsi der Stays, Mdtion to Carify Procedural Schedul e and
Motion to Establish Separate Docket.

On Septenber 7, 1999, Settlenent Staff submtted a
letter to clarify its position regarding the bifurcation of
Li berty Consul ting G oup.

On Septenber 7, 1999, PSNH submtted its Objection to
t he August 27, 1999 Motion of the Ofice of Consumer Advocate, et
al .

On Septenber 7, 1999 OCA submitted its Mtion for
Reheari ng.

On Septenber 7, 1999, the Settling Parties submtted
their Response to Mdtion to Reconsider Stays, Mtion to Clarify

Procedural Schedule and Motion to Establish Separate Docket.

['1. | NTERVENTI ONS

At the prehearing conference, the Conm ssion stated it
had recei ved requests for intervention fromDavid A Garfunkel,
Esq. on behal f of Wausau Papers of NH, Inc., Janmes M Rubens on
behal f of "THI NK- New Hanpshire," and Carlos A Gavil ondo, Esg. on
behal f of New Engl and Power Co. M. Gavilondo noted that he al so
represents Granite State Electric Co., which has already been

granted intervenor status in a nunber of the noticed dockets.
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There were no objections to these requests, which the Conm ssion
granted. The petition to intervene of Jac Pac is al so granted.

Any person who was previously granted intervenor status
in any of the aforenentioned noticed dockets, and whose st atus
and interests has not changed since that intervention was
granted, shall be deened an intervenor in this docket.

Subsequent to the prehearing conference, petitions or
notions to intervene were submtted on August 18, 1999, on behalf
of the Towns of Bow, Hillsborough and Gorham and on August 30,
1999, on behalf of CMWA and SAPL. No objections to these notions
have been filed. The Conmm ssion shall grant these notions,
subject to the novants' acceptance of the current status of the
procedural schedule. 1In addition, the Comm ssion requests that
CWA and SAPL, to the extent that their interests and concerns are
simlar, attenpt to consolidate their participation in this
pr oceedi ngs.

The Canpai gn for Ratepayers R ghts sought clarification
of the party status of the Attorney CGeneral and Thomas B. GCetz,
Executive Director and Secretary to the Conm ssion, and those
menbers of the Comm ssion Staff who are advocating the proposed
Settlement with PSNH

It is not the practice of the Comm ssion to grant
formal intervenor status to its Staff nenbers who advocate
substantive positions in Conm ssion proceedings, and we will not

do so here. The Comm ssion’s determnation with respect to the
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out standing Motion to Designate Staff is discussed bel ow, but we
note here that we interpret the designation of enployees
provi sions of RSA 363:32 to nean that the Conm ssion assigns a
Staff nmenber to advocate and participate in a proceeding, the
Staff nmenber is treated as though it were a party. It does not
provi de that such designated enpl oyee actually submt a formal
notion to intervene and gain party status. Nor does it inply
that such a designated Staff nenber thereby acquires all the
rights that a non-staff party-intervenor would have.

Wth regard to the Attorney General, CRR noted that he
is an individual signatory to the PSNH Settlenment. CRR s prinmary
concern is whether it can seek discovery fromthe Attorney
General in light of his position as a party to the Settl enent
Agreenment. After sone di scussion, the Conm ssion requested that
the Attorney CGeneral submt a witten clarification of its
position on this matter.

On August 20, 1999, the Attorney Ceneral submtted a
letter to the Acting Secretary of the Conm ssion, wherein it is
stated that the "Attorney Ceneral would be pleased to facilitate
appropriate discovery to ensure a conplete and adequate record.
Any unprivileged information in the possession of the Attorney
Ceneral which would be obtainable fromthe Attorney General were
he a party, is obtainable in this proceeding via the Governor’s
O fice of Energy and Community Services and its counsel, the

Attorney Ceneral." The letter does not state, however, whether



DE 99- 099 - 15-

or not the Attorney General considers hinself a party to this
proceeding or a party to the Settl enent Agreenent.?

The Comm ssion notes that the Rate Agreenent dated
Novenber 22, 1989, was signed by the Attorney CGeneral on behal f
of the State of New Hanpshire, and that paragraph no. 17 of that
Agreenent provides that the Attorney General "is the person
designated to act for the State with respect to nodifications"
thereof. It is the Comm ssion’ s understanding, therefore, that
to the extent the Settlenment Agreenent purports to nodify the
Rat e Agreenent, the Attorney General signed it in his capacity as
the designated representative of the State. Further, it is our
under st andi ng, and consistent wwth RSA 7 and RSA 21-M that the
Attorney General is appearing in this proceeding as the

representative of the State, and as counsel to the Governor and

2 The Conm ssion notes that on July 9, 1999, the Attorney
CGeneral’s Ofice submtted a Petition to Initiate Docket on
behal f of the Governor, the GOECS and the Attorney General, al
of whomit collectively referred to as "Parties."” (Enphasis
supplied.)
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the GOECS.® Thus, the Attorney General will not be treated as a

party to this proceeding and will not be subject to discovery.

[11. STAFF DESI GNATI ONS

The Conm ssion next considered the June 15, 1999 notion
of Cabletron, CRR OCA, EnerDev and Granite State Taxpayers to
designate certain Comm ssion Staff nmenbers as advocates pursuant
to RSA 363:30 et seq., RSA 541-A: 36, and RSA 363:12. The notion
seeks the designation of Staff Executive Director and Secretary
Thomas Getz, Chief Engineer Mchael Cannata and Liberty
Consulting Goup as "staff advocates." The notion al so requests
that the Conm ssion determne if any ot her nmenber of the
Comm ssion Staff has participated, either directly or indirectly,
in the negotiations and/ or devel opnent of the MOU and desi gnate
such Staff accordingly.

The notion is supported by NHEC and the Cty of
Manchester. Unitil does not object to the notion, but requests

that it not extend to other settlenents that nay be proposed in

3 The Attorney General’s authority to bind the State to any
nodi fication of the Rate Agreenent is expressly subject to the
approval of the Comm ssion. The Rate Agreenent provides that
"any nodification made after enactnent of the |egislation
contenplated in paragraph 14 will also be subject to the approval
of the NHPUC." (Rate Agreenent at 24.) See al so, RSA 362-C. 6 and
362-C. 9. Though the Attorney General nay have determned to
separately sign the Settl enent Agreenent because of the
requi renents of the Rate Agreenent regarding nodifications
t hereof, the Comm ssion does not interpret that action as an
adm ssion on the part of the State that the Rate Agreenent
remains in effect or is binding upon the State at this tine.
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DR 96-150. The GCECS partially supports the notion insofar as it
requests the designation of Staff nenbers Getz and Cannata and

Li berty Consulting G oup nenber John Antonuk. GOECS does not
agree that the entire Liberty G oup need be designated, noting
that only one Liberty enpl oyee, M. Antonuk, participated
substantively in the negotiations. Simlarly, M. Getz, on
behal f of the Settlenent Staff believes that the designation is
an appropriate action, but would limt it to apply to hinself,
M. Cannata and only M. Antonuk of Liberty.

During the hearing, Cabletron voiced its opposition to
t he proposal of GOES and Staff that only certain enpl oyees of
Li berty Consulting be designated as advocates with others
remai ning free to advi se the Conm ssion, contending that it would
be inpractical to enforce such a bifurcation in connection with
out si de consul tants.

Cabl etron further requested the Conm ssion to nake a
formal determ nation as to which nmenbers of its Staff
participated in the negotiation of the Settlenment Agreenent with
PSNH so that those persons can be designated as advocates under
RSA 363:32,1. Cabletron indicated that its chief concerns relate
to General Counsel Gary Epler and Director of Finance Mark
Nayl or. Chairman Patch invited M. Epler and M. Naylor to
clarify, on the record, the extent of each’s involvenent in the

negoti ati ng process.
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M. Epler indicated that he attended several neetings
in August 1998, at the invitation of M. Getz, that involved
other Staff nenbers, representatives of Liberty Consulting, GOECS
and the Attorney Ceneral. No representatives of PSNH were
present. M. Epler stated that he had no further involvenent
with the negotiations and that he did not believed he had
"commt[ed] to a highly adversarial position" such that he "my
not be able to fairly and neutrally advise the [C]onm ssion on
all positions advanced in the proceeding," the standard for
designating Staff nenbers as advocates under RSA 363: 32, |

M. Naylor reported that he and Chi ef Engi neer M chael
Cannata attended a series of neetings with PSNH officials
beginning in May 1998. According to M. Naylor, these neetings
centered on PSNH s then-current operations and the potential for
savi ng noney on those operations in ways that mght ultimtely
facilitate resolution of outstanding issues relating to
restructuring. M. Naylor reported that these discussions were
expanded during the summer of 1998 to include representatives of
GCECS and the Attorney General, and that as the di scussions
continued into the fall of 1998 each side presented what he
characterized as a framework for possible negotiations.
According to M. Naylor, he ceased participating in these
di scussions in the late fall of 1998, when the Conm ssion
announced it woul d reopen Docket No. 97-059, the PSNH rat enmaki ng

proceeding. M. Naylor stated that his understanding is that the
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subst ance of the Settlenent proposal now before the Comm ssion
was devel oped in 1999, after he term nated his participation in
t he di scussions.

M . Monahan requested, and was granted, an opportunity
to consider these remarks and advise the Conm ssion in witing of
Cabl etron’s position with respect to Messrs. Epler and Nayl or.
In a letter addressed to Acting Secretary How and, dated August
26, 1999, M. Monahan indicated that, at this tine, Cabletron
will not expand its initial notion to include M. Epler or M.
Nayl or, though it may want to revisit this issue with respect to
M. Naylor once the Settlenent Staff’'s testinony is filed. In
addition, Cabletron reserved its right to raise designation
i ssues as the case devel ops.

Ms. Cusack, on behalf of Settlenent Staff, argued in
favor of bifurcating the Liberty Consulting Goup, with John
Antonuk of Liberty and certain of his associates designated as
advocates and M ke MFadden of Liberty designated as an advi sor
to the Comm ssion. By letter dated Septenber 2, 1999, addressed
to Acting Secretary How and, Ms. Cusack represents that Liberty
has internally bifurcated its Staff, consistent with the
requi renents of RSA 363:30, et seq., such that all of Liberty
Consulting G oup may be designated as "staff advocates"” with the
exception of M. MFadden and Dr. Robert Parente, who may renmain

undesi gnated in this proceeding.



DE 99-099

-20-

M. Monahan, on behalf of Cabletron, and M. Hol nes, on
behal f of OCA, urged the Conm ssion to defer making a decision
about designations for Liberty enployees until a point when
Li berty Consulting’s ultimate role becones nore clear. M.
Gills, on behalf of the City of Manchester, asked the Conm ssion
to designate Liberty Consulting G oup as a whole as advocates in
light of the consultancy’s involvenent in the Settl enent
negoti ati ons.

Comm ssion Ruling: Upon consideration of the parties’
positions and argunents and the requirenents of RSA 363: 30, et
seq., the Conmm ssion has determned the following with respect to
the designation of its Staff:

The Comm ssion, pursuant to the discretion afforded it
in RSA 363:33, will only act upon the request for designations in
this proceedi ng, Docket No. 99-099, wherein the Settl enment
Agreenent is to be considered. As discussed below, the
proceedi ngs in Docket Nos. 97-059, 96-150 and other natters are
stayed during the initial phase of this docket. Should
proceedi ngs in those Dockets be revived, the Comm ssion wll
consi der any requests to designate its Staff therein.

M. Getz and M. Cannata of Staff, and Liberty
Consulting G oup, with the exception of M. MFadden and Dr.
Parente are designated as "Staff Advocates" in this proceeding.

M. MFadden and Dr. Parente will remain undesignated at this
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time. The Commission will designate only part of its consultants
pursuant to its authority under RSA 363:30,VII and RSA 363: 32.

We accept the Settlenent Staff's representation that Liberty has
internally bifurcated its staff, and believe that M. MFadden
and Dr. Parente, if needed could "fairly and neutrally advise the
Comm ssion on all positions advanced in the proceeding."

The Comm ssion notes that Staff nenber George Mcd uskey
has submtted his resignation, effective wwthin the next nonth
As M. MO uskey had been designated "staff advocate" in Docket
No. 96-150 (I SC Rehearing) the Conm ssion has and will conti nue
to treat M. MO uskey as though he were designated in this
pr oceedi ng.

The Conmm ssion has al so nmade the foll ow ng Staff
attorney assignnments in this proceeding:

Ms. Lynmarie Cusack is assigned as Staff counsel to the
Settlenent Staff. Pursuant to this assignnment, Ms. Cusack is
desi gnated as "staff advocate."

M. Larry Eckhaus is assigned as Staff counsel to al
remai ni ng Comm ssion Staff who have been assigned to review and
anal yze the Settl enment Agreenent.

V. MOTION TO STAY

The Conm ssion next considered the Mtion of PSNH and the
Settling Parties to stay further proceedings in the subject
dockets. This notion was filed on June 17, 1999, along with the

MOU. The noving parties submt that the Settlement Agreenent, if
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approved by the Comm ssion, would resolve all nmatters at issue in
t hose dockets.
A. Positions of the Parties

1. PSNH

PSNH t ook the position that granting its notion would
ef fectuate the policy, reflected in both the state Admnistrative
Procedures Act and the Comm ssion’s enabling statute, that favors
negoti ated settlenment of disputes. According to PSNH, the
parti es who oppose the notion have taken that position purely to
enable themto "conparison shop"” between the proposed Settl enent
and the decisions the Comm ssion would reach in the subject
dockets. PSNH al so took the position that a stay is consistent
with Laws of 1999, Chapter 289:4 (the relevant provision of House
Bill 464), which provides that participants in any PSNH
Settl ement proceeding "should file" in connection with that
proceedi ng any factual record devel oped in connection with the
dockets relating to the Fuel and Power Adjustnent C ause, the
PSNH base rate and statewide electric industry restructuring.
The Legislature determ ned that such data "would contribute to a
factual record against which to conpare the terns of a
settlenment."” Id.

Chai rman Patch asked PSNH to clarify its request in
light of its representation in federal Court that the Conmm ssion

cannot stay its stranded cost proceeding in Docket No. 96-150
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w thout |eave of the Court. PSNH stated that it has asked the
federal court to nodify its outstanding order but that the court
had not yet acted on the request.* According to PSNH, noving
forward with the Settlenment process would be fully consistent
with court’s nost recent order as it has al ready been entered,
requiring the Conm ssion to nove forward with a process that
woul d devel op a stranded-cost charge for PSNH  PSNH al so
expressed support for the Governor’s request that the Conm ssion
create a new docket to hear the Settlement proceeding.

2. The Governor, the Attorney General and GOES

M. Brown, on behalf of the Governor, the Attorney
Ceneral and GOES, expressed support for PSNH s notion. M. Brown
stated that the Conm ssion |acks the resources to decide a rate
case, an interimstranded-cost proceedi ng, a FFPAC case and a
Settl enment proceeding sinultaneously. He also noted that,
because nmuch of the discovery phase of the rate case has al ready
been conpleted, it can be easily reinstated in the event the

Settl enment does not receive approval.

4 The Commission notes for the record that on August 26,
1999, it was notified that the federal district court had entered
an order on August 24, 1999, providing that the litigation with
respect to PSNH and NU is stayed until the Settlenent Agreenent
proposed is inplenmented or until 10 days follow ng notice to the
court by either the Conm ssion or PSNH and NU that the Settl enent
will not be inplenmented. In addition, the May 5, 1999 order of
the court to the Conm ssion to "proceed forthwith" with its
determ nation of an | SC charge for PSNH is stayed, w thout
prejudice to the Conm ssion’s ability to conclude its |ISC
rehearing process if the stay is lifted.
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3. Settlenment Staff

On behalf of the Staff advocating the Settlenent, M.
Cusack indicated support for the proposed stay with the proviso
that the parties to the Settl enent docket be permtted to
i ntroduce evidence in that docket fromthe stayed proceedi ngs.

4. Geat Bay Power Corp. and Gty of C arenont

M. Canerino indicated that G eat Bay Power Corp. does
not object to the notion for stay but is concerned about the
scope of any new docket opened to consider the Settlenment. G eat
Bay' s position is that the issue of PSNH rate design should be
i ncluded in any such new docket. On behalf of the Cty of
Clarenont, M. Canerino asked that any stay inposed in Docket No.
96- 150 apply to PSNH only (i.e., not to Connecticut Valley
El ectric Conpany).

5. Conservation Law Foundati on and Save Qur Hones

Counsel for the Conservation Law Foundati on and Save
Qur Hones requested that any stay inposed in connection with
Docket No. 96-150 not affect the Conm ssion’s consideration of
t he recommendati ons submtted by the Energy Efficiency Wrking
G oup.

6. Community Action Program

Counsel for the Conmmunity Action Program supported the
notion for stay.

7. Rep. Jeb Bradley
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Rep. Bradl ey contended that it would be premature to
stay the pending rate case and interimstranded cost recovery
proceedi ng. According to Rep. Bradley, House Bill 464 conpels
the Comm ssion to nove forward with the rate case but does
requi re the devel opnent of a factual record adequate to permt
conpari son of the Settlenent Agreenent with other possible
outcones. Rep. Bradley’'s position was that not granting a stay
woul d be consistent with that objective. He further took the
position that staying the "light |oading" and "best efforts”
dockets woul d not encourage the objective stated in House Bill
464 of encouraging renegotiation of contracts with the
i ndependent power producers involved in those dockets.

8. New Hanpshire Electric Cooperative

On behalf of the New Hanpshire El ectric Cooperative,
M. Dean urged the Conmm ssion to consider the scope of the
Settl| enent - approval proceeding and assure itself that it wll
have a sufficient evidentiary record fromwhich to nake a fully
i nfornmed deci sion. He advocated a consolidation of the various
dockets already open as the best neans to facilitate full record
devel opnent .

9. City of Manchester

M. Gills, on behalf of the Gty of Manchester,
indicated that the City of Manchester opposes any stay. He noted

that the restructuring docket is ready for hearing after a
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process of nore than three years, and that further delays woul d
be unfair to the parties. M. Gills also supported OCA s
position, as stated in a witten nmenorandumfiled with the
Comm ssion, that the Comm ssion is legally required to nove
forward with the proceedi ngs PSNH seeks to stay. He further
noted that the inplenentation of the Settlenent, even if approved
by the Commi ssion, will be delayed by the required review by
federal regulators and the Departnment of Public Utility Control
in Connecticut. Finally, Gills noted that it has been many
years since PSNH has been subjected to a full rate case and,
thus, a decision in such a proceeding would establish a val uabl e
and needed benchmark for evaluating the Settlenent.

10. THI NK- New Hanpshire

M . Rubens, on behal f of THI NK- New Hanpshire, opposed
the notion for stay. He noted that the interim stranded cost
docket and the base rate docket are closer to final decision than
the Settl enment proceedi ng and woul d provi de val uabl e benchmar ks
for evaluating the Settl enent.

11. PJA Energy Systens Designs

M. Aalto, representing PJA Energy Systens Designs,
al so expressed support for the view that allow ng all proceedi ngs
to nmove forward woul d afford a useful framework for conparing the
Settlenent to other possible outcones.

12. Business & Industry Association of New Hanpshire
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On behalf of the Business & Industry Association of New
Hanpshire, M. Turner also noted the length of tinme since the
| ast PSNH rate deci sion and expressed the view that permtting
all proceedings to go forward would permt the Conm ssion to
eval uate the risks and rewards of the Settlenment fully.

13. Cabletron Systens

M . Monahan, on behalf of Cabletron Systens, indicated
his agreenent with the positions taken by other opponents of the
nmotion. He further contended that not granting a stay woul d be
consi stent wth what he characterized as a nandate in House Bil
464 for the Conm ssion to devel op and gather as nmuch data as
possible so as to permt the Legislature to make an i nforned
choi ce about securitization.

14. O fice of Consuner Advocate

On behalf of the Ofice of Consuner Advocate, M.
Hol nes took the position that granting a stay would prejudice
ratepayers and convey a nessage to the Comm ssion Staff that the
Comm ssion regards the Settlenent as a preferred alternative to
ot her possible outcomes. M. Hol nmes al so took exception to
PSNH s argunent that a stay pronotes the statutory policy
obj ective of achieving negotiated settlenments, suggesting that
PSNH s position is contradicted by the conpany’s havi ng sought
recourse in federal court against the Conm ssion in the first

pl ace.



DE 99- 099 - 28-
15. Comm ssion Counsel Letter of August 12, 1999

On August 12, 1999, Comm ssion Counsel issued a letter
setting forth the following as the determ nation of the
Conmi ssion with respect to the Motion to Stay:®

The proceeding to consider the Settl enment Agreenent

will be divided into two phases: The first phase wll
be for the proponents of the Settlenment to nake their
case, including the filing of testinony, exhibits, data
requests and data responses, and the hol ding of
hearings to provide a basis for the Conm ssion to
conpare the settlenment to the range of reasonabl e
outcones in the other noticed dockets. During this
phase, non-settling parties wll be afforded the
opportunity to conduct discovery and cross-exam nation
and to make argunents concerning whether: the

Comm ssi on shoul d continue hearings on the settlenent;
litigation of the dockets affected by the settl enent
shoul d be resuned; or whether both of the

af orenenti oned processes should go forward on a
paral l el track

The second phase of the proceedi ng, assum ng that the
Comm ssi on does not determne after the first phase to
di scontinue the consideration of the Settlenent and
proceed with the other dockets separately, wll be to
allow the non-settling parties the opportunity to file
testinony concerning the settlenent, allow the Settling
Parties the opportunity to conduct discovery, and all ow
all parties to file rebuttal testinony, and hold such
addi tional hearings as necessary. A decision and order
wll followthis phase.

16. Modtion To Reconsi der
On August 26, 1999, the OCA, CRR, GST, TH NK- NH
Cabl etron and the City of Manchester jointly filed a Motion to

Reconsi der Stays, Mdition to darify Procedural Schedul e and

Mbtion to Establish Separate Docket. This notion seeks to

5 The Commi ssion ratified the General Counsel's August 12,
1999, letter at its public agenda neeting of August 16, 1999.
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reinstate the interimstranded cost and base rate dockets,
reconsi der the procedural schedule set out above, clarify the
basis on which it will determ ne whether to proceed to Phase 1|1
and establish a procedure for issues raised in the August 2
testinony of PSNH that are alleged not to be part of the
Settl ement Agreenent.

As grounds in support of this notion, the Mvants state
t hat :

1. The Commission is required, pursuant to RSA 374-F: 4 to
devel op a generic statewi de industry restructuring plan and
establish the interimstranded cost (1SC) recovery charge for
each utility, and is forbidden any delay in undertaking this task
ot her than those beyond the control for the Conm ssion. The
Movants assert that |SC charge proceedi ng cannot be clainmed to be
del ayed by events beyond the control of the Conm ssion because
the federal court expressly authorized such proceeding. In
addition, the Movants state that the rate case should not be
stayed because the obligation on the settling parties to provide
testimony on the expected outcone of the base rate case cannot be
a fair guide to the actual results of the case.

2. The Myvants request that the Comm ssion clarify the
standard by which it will determne it should continue hearings
on the Settlenent Agreenent after the first phase is conpl eted.
They suggest that the Comm ssion review the evidence in the |ight

nmost favorable to the proponents of the Settlenent in a manner
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conparable to a trial court decision on a notion for a directed
verdict at the close of the plaintiff's case, and that a decision
to proceed to Phase Il should not be taken as an endorsenent of
any party's position.

3. The Myvants request that the Commi ssion clarify that
data requests with respect to the August 2 testinony and exhibits
continue to be considered tinely even if not submtted as foll ow
up to the first set of data requests submtted by August 27.

4. The Myvants assert that portions of Volunme 1 and all of
Vol unme 3 of the material PSNH filed on August 2 are not part of
the Settl enment Agreenent and have not been agreed to by the non-
PSNH Settling Parties. Thus, it is argued that unless all the
Settling Parties stipulate that all the issues contained in the
August 2 PSNH filing have been agreed to, they should not be
considered as part of this proceeding, and a separate docket
shoul d be established to consider them Subsequent to the filing
of this notion, a letter clarifying the position of the OCA and
GST on this specific issue was submtted. OCA and GST state
that, "[i]t was never the intention of the OCA and GST that Rate
Desi gn be consi dered separately fromthe process of approving the
Settlenment. Indeed it is sinply inpossible to determ ne the
i npact of the Settlenment of each class w thout rate design being
an integral part of the proceeding."

Great Bay Partial Concurrence: A Partial Concurrence

to this Mdtion was submtted by G eat Bay on Septenber 2, 1999.
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Great Bay supports the notion to the extent it seeks nodification
of the procedural schedule and requests further specification of
the non-PSNH Settling Parties of its position on Settlenent
i ssues. Geat Bay requests that the Comm ssion nodify the
procedural schedule to allow for data requests on all issues
relating to PSNH s initial filing and the Settling Parties
testinony through Septenber 29. Geat Bay al so requests that the
Comm ssion require the non-PSNH Settling Parties to identify
whi ch aspects of the August 2 submtted materials it supports and
which it does not.

PSNH Obj ections: PSNH filed its Objection to this
Motion on Septenber 7, 1999. PSNH states that the recent
amendnents to RSA 374-F, including Laws of 1999, Chapter 289,
have elim nated the mandate that an | SC charge be establi shed.
In addition, PSNH clains that the U S. District Court has
enj oi ned enforcenent of RSA 374-F with respect to PSNH, and t hat
the Court's May 5, 1999 Order with direct the Comm ssion to
establish an | SC charge has been stayed by a subsequent O der
dat ed August 23, 1999.

Wth respect to the base rate case, Docket 97-059, PSNH
notes that section 4 of Laws of 1999, Chapter 289 di scusses
handl ing that case in the context of consideration of the
Settl enment Agreenent.

PSNH argues that further clarification of the

bi furcated hearing process is unnecessary beyond the response
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provided to parties questions at the August 10 prehearing
conference. Finally, PSNH states that: it is unnecessary to
establish separate dockets for consideration of various portions
of PSNH s August 2 filing; the Settlenment Agreenent cannot be
i npl emented without a newretail delivery tariff; the parties
interested in such matters are already intervenors in this
proceedi ngs; and separate proceedings would add to the
adm ni strative burden of considering these matters.

Non- PSNH Settling Parties Response: On Septenber 7,
1999, the non-PSNH Settling Parties (Settlenment Staff and GOECS)
filed their response to the Motion. The non-PSNH Settling
Parties object to the Motion to Reconsider Stays, arguing that
RSA 374-F does not mandate the establishnent of an | SC charge nor
the pursuit of a traditional rate case. They argue that the
recent revisions contained in Laws of 1999, Chapter 289 actually
encourage a settlement of the restructuring issues, and that
l[itigation of the cases that are intended to be settled is
i nconsistent with the notion of settlenent. Staying the |ISC and
rate cases are admnistratively efficient, and note that as they
enphasi zed during the prehearing conference, parties will have an
opportunity to present any evidence that they would have in the
| SC or base rate proceedings in this proceedi ng.

Wth regard to the standard of review at the cl ose of

Phase | of this docket, the non-PSNH Settling Parties state that
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the test is whether the proponents presented a prinma facie case
during Phase |I.

The non-PSNH Settling Parties agree that not all parts
of PSNH s August 2 filing are part of the Settlenent Agreenent,
and that they have not agreed on certain rate design and tariff
i ssues. The non-PSNH Settling Parties have agreed only to those
rate design principles that are set forth in Section IV of the
Settlenment, but state that to the extent rate design and tariff
approval s are necessary to i nplenent restructuring, they should
be considered at this time. To the extent that PSNH s proposed
changes are not necessary to inplenent restructuring, they could
be addressed in a separate proceeding. Finally, the non-PSNH
Settling Parties state that they are in the sane position as al
non-settling parties concerning rate design and tariff issues not
covered by Section IV of the Settlenent Agreenent.

Ceneral Counsel Letter: On Septenber 9, 1999, the
Comm ssion's General Counsel issued a letter addressed to the
Settlenment Staff and GOECS in which the Comm ssion requested a
suppl enment al response providi ng:

1. The rate design and tariff approvals you consider
"necessary to inplenent restructuring,” including a
specific citation and reference to such itens as
contained in the August 2, 1999 filing provided by
PSNH, a statenment whether you have agreed upon or not
agreed upon the specific rate design and tariff
proposals with PSNH, and whether (and if so, where) in
your testinony of Septenber 15 such issues are

addressed. In addition, please provide your position
on whet her the subm ssion into evidence of a cost of
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service study is necessary in order for the Conmm ssion
to decide the rate design and tariff approvals
necessary to inplenent restructuring.
2. The rate design and tariff changes proposed by PSNH
whi ch you do not believe are necessary to inpl enent
restructuring, including specific citation and
reference to such itens as contained in the filing
provi ded by PSNH Pl ease al so provide, to the extent
you have made such determ nation, the type of
proceedi ng you contenpl ate wherein such matters would
be addressed and when such proceedi ng woul d be hel d.

Comm ssion Ruling: Upon consideration of the positions
of the parties as indicated in their witten and oral coments,
and the notions for reconsideration and clarification, the
Comm ssi on has determ ned the foll ow ng:

The proceeding to consider the Settl enment Agreenent
will be divided into two phases: the first phase wll be for the
proponents of the Settlenent to make their case, including the
filing of testinony, exhibits, data requests and data responses,
and the hol ding of hearings to provide a basis for the Conm ssion
to conpare the Settlenent to the range of reasonable outcones in
the other noticed dockets. As we stated during the prehearing
conf er ence:

This would include the filing of testinony that

supports why the Conm ssion should stay and ultimtely
drop the other dockets if it is to approve the

Settlement. It would also include the filing of
testimony by PSNH and the ot her proponents of the
Settlement of benchmark testinony -- in other words,

why the Comm ssion should accept the Settlenment given
t he possi ble outconmes in the other dockets. (Tr. 8-10-
99 at 159:16-23.)
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In addition, we note that Laws of 1999, Chapter 289:4 provides
t hat :

[Plarticipants should file in a settlenent proceeding

any testinony, exhibits, data requests, and data

responses relevant to the cited dockets in order to

provide a basis for the comm ssion and legislature to

conpare the settlenent to other possible outcones.
During this phase, non-settling parties will be afforded the
opportunity to conduct discovery and cross-exan nation.

At the close of the proponents’ presentation of their

case, all parties wll be afforded an opportunity to argue
whet her the Comm ssion should continue hearings on the Settl enment
or litigation of the dockets affected by the Settlement should be
resuned. In considering such argunents, the Conm ssion shal
apply the standard used by a trial court in a bench trial in
ruling on a notion to dismss or notion for nonsuit: whether the
proponents have introduced evidence sufficient to neet the burden
of establishing the case. In the context of this proceeding,
"establishing the case” wll require the proponents prove that
t hey have subm tted sufficient evidence upon which the Conmm ssion
coul d decide that the proposed Settlenent Agreenent is in the
public interest and consistent with all of the |egislative
requi renments concerning electric industry restructuring,
i ncludi ng those contained in RSA 374-F: 3, 374-F:4 and Laws of
1999, Chapters 289:3, 289:4, 289:6-8.

In making this determ nation, the Commi ssion wll take

an unbi ased view of all the evidence presented by the proponents,
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direct and circunstantial, and accord it such weight as it

believes it is entitled to receive. See Renovest Co. v. Hodges

Devel opnent Corp., 135 NH 72, 77 (1991).°

| f the Comm ssion determ nes that the proponents have
failed to neet their burden, the hearings regarding the
Settlenment will end, there will be no need to proceed to the
second phase of the case, an order closing this docket wl|
issue, and litigation of the aforenentioned dockets shall resune.
I f the Comm ssion determ nes that the proponents have net their
burden, the case will proceed to its second phase.

The second phase of the proceeding will be to allow the
non-settling parties to state their case: the opportunity to file
testinmony concerning the Settlenent, allow the Settling Parties
the opportunity to conduct discovery, allow all parties to file
rebuttal testinony, and hold such additional hearings as
necessary. A decision and order will follow this phase.

The Comm ssion will, pursuant to RSA 541-A: 33, V(b),
take official notice in this proceeding of the records in the
ot her noticed dockets. 1In addition, parties will be afforded the
opportunity, subject to such [imtations as the Comm ssion deens

reasonable to allow the proper adm nistration and conduct of this

6 As the Court in Renovest explained, the Conm ssion need
not review the evidence by the prima facie standard of "in the
light nost favorable to the plaintiff" to see if the proponents
m ght neet their burden based on possible findings of fact. As
the trier of fact, it can actually determ ne whether the
proponents have net their burden.
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proceeding, to present in this docket such rel evant evi dence and
testinmony concerning matters in the other noticed dockets
necessary to the consideration and anal ysis of the Settl enent
Agr eenent .

The Comm ssion does not agree with assertion that it is
required by RSA 374-F to proceed with the |1 SC rehearing or base
rate proceeding at the sane tinme it considers this Settl enent
Agreenment. Laws of 1998, Chapter 191:2 and Laws of 1999, Chapter
289:6,V clearly encourage settlenent of these outstanding issues.
Furthernore, we believe that by allowing all parties, not just
t he proponents, the opportunity to present such evi dence
concerning these dockets in the manner discussed above, the
Comm ssi on should be provided a sufficient basis, assumng it
proceeds to Phase I, on which to judge the Settlenent, and that
this procedure is consistent wwth the requirenments of Laws of
1999, Chapter 289. Wiile we disagree with PSNH s assertion that
the Comm ssion is now stayed fromcontinuing its reconsideration
of the I1SC charge by the federal district court, we need not
decide that question at this time, having determ ned that the
process we have set forth is appropriate, in the public interest,
and consistent with our statutory nandate.

Wth respect to the request for clarification of
di scovery, we will allow parties to submt data requests to PSNH

regarding its August 2, 1999 filing during the second data
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request period of Septenber 15-29, not limted to foll ow up
gquesti ons.

As to the Motion to Establish a Separate Docket, the
Comm ssi on has requested a suppl enental response fromthe
Settlenment Staff and GOECS in the Septenber 9, 1999 General
Counsel's letter. W wll continue to take this matter under
advi sement until we have had an opportunity to review this and
ot her parties' responses.

Pursuant to this determ nation, the Comm ssion has

deci ded that the follow ng procedural schedule is to be adopted:
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PHASE |
Techni cal Sessi ons August 16 & 17
Data Requests on PSNH s initial filing’ August 27
Dat a Responses Sept ember 17
Settling Parties’ Testinony Sept enber 15
Gov/ A GOECS
Settlenment Staff
Q her
PSNH (i ncl udi ng benchmar ki ng)
Dat a Requests on Settling Parties’ Sept enber 15-29
Testinmony, additional and foll ow up
requests on initial responses from PSNH
Dat a Responses Cct ober 12
Eveni ng Public Comment Heari ngs Cct ober 5, 12-
(Evening hearings will begin at 7:00 p.m) 14,19
Cty Auditorium Nashua Cct ober 5
Public Library Auditorium Keene Cct ober 12
Cty Auditorium Berlin Cct ober 13
City Hall Auditorium Dover Cct ober 14
NH Public Uilities Conm ssion, Concord Cct ober 19
Subm ssion of proposed |ist of order Cct ober 14
of witnesses to Conm ssion and parties
Hear i ngs Cct ober 18-29
PUC Deci sion whether to proceed to Phase Il Novenber 1

" Al Data Requests are to be submtted on a "rolling"
basis wwthin the tinme frane indicated. Responses are due 2 weeks
after subm ssion, but in no event |ater than the dates indicated
for Data Responses.
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PHASE 1 |
Non-Settling Parties’ Testinony

Dat a Requests

Dat a Responses

Rebuttal Testinmony (by any party in
response to any issue in direct testinony)

Rebuttal Discovery Techni cal Sessions

Subm ssion of proposed |ist of order of
W tnesses to Conm ssion and parties

Hear i ngs

Briefs

Novenber 22

Novenber 22-
December 1

December 15

December 30

January 5-6

January 6

January 10- 14,
18- 21

Two weeks from

end of
heari ngs.

V. CRR s Motion to Decline Consideration of Securitization

On August 10, 1999, CRR submtted a Mdtion to Decline

to Consider Securitization, arguing that if the Conmm ssion

considers and issues an order with respect to the

pendi ng

Settl ement Agreenent which conplies with the provisions of House
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Bill 4648 it will violate several statutes, rules and the New
Hanpshi re Constitution.

First, CRR states that Laws of 1999, Chapter 289: 3,1
all ows the consideration of securitization before it is
aut hori zed by the Legislature, and that, in effect, the
Comm ssion would be acting as a study conmttee of the
Legi slature. CRR argues that by determ ni ng whet her
securitization should be part of a settlenent, or whether the
bonds woul d be successfully traded at favorable rates on the
securitization market, the Conm ssioners will have rendered a
prof essional service for a public utility, in violation of RSA
363: 8.

Second, CRR argues that in the event the Comm ssion
expresses approval of the securitization portion of the
Settlenment and the Legislature then passes a securitization
statute, the Comm ssion could not be inpartial if it is requested
to consider the securitization portion of the Settlenent again to
test it against the new legislation. According to CRR this

woul d violate: RSA 363:12,1 requiring the avoi dance of

8 The provisions of House Bill 464 (Laws of 1999, Chapter
289:3,1) require the Comm ssion to review any Settl enent proposal
that includes securitization, determ ne whether the
i npl enentation of securitization as part of a utility's
restructuring plan will result in benefits to custoners
consistent with the requirenents of RSA 374-F:3 and RSA 369-A 1, X
and Xl, determ ne whether any bonds issued pursuant to a
securitization proposal would be successfully traded at favorable
rates, and may issue a conditional securitization order for
| egi slative review.
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inpartiality; RSA 363:12,1V requiring abstention from public
coment on any pending matter; RSA 363:12,VII and Sup. . R 38,
Canon 3(C) of the code of judicial conduct requiring
di squalification from proceedi ngs where inpartiality m ght be
reasonably questioned; RSA 363:19 requiring application of the
juror standard to the Conmm ssioners; and NNH Const., Pt. |, Art.
15 and 35 guaranteeing the right of due process and right to an
i npartial decision-nmnmaker.

On August 18, 1999, an (bjection to CRR s Mition was
filed by GOECS and the Commission's Settlenment Staff. 1In their
obj ection, GOECS and Settlenent Staff state that CRR m sconstrues
the nature of the Conm ssion's authority and the neani ng of House
Bill 464. They argue that the regulation of utilities and the
setting of rates is the unique province of the Legislature; that
the Legislature has del egated substantially all of such
regulation to the Conm ssion; and that, accordingly, the
del egation of authority to the Comm ssion to use its expertise is
entirely appropriate and |awful. Thus, they assert that the
Legi sl ature properly authorized the Comm ssion to investigate and
make findings with respect to any securitization proposal
contained in a settlenent agreenent with a utility before final
authorizing legislation is enacted. GOECS and Settl enent Staff
al so argue that CRRis incorrect in its assertion that after the
Legi slature conpletes its review of the Conm ssion's approval and

aut hori zes securitization, the Comm ssion woul d once agai n have
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to adjudicate the matter. They claimthat the Legi sl ature has
reserved for itself the power to review the Conmm ssion's action,
and any remand to the Conmmission for further findings or to apply
different criteria would pertain to those new matters and woul d
not give rise to prejudgnment concerns.

Comm ssion Ruling: The Comm ssion finds that CRR s
first contention, that we woul d be rendering a professional
service to PSNH were we to determ ne whether the securitization
proposal contained in the Settlenment Agreenent net the conditions
contained in Laws of 1999, Chapter 289:3,1 and issue an order on
t he proposal containing a conditional securitization order for
| egislative review, is incorrect. RSA 363:8, which prohibits any
menber of the Conm ssion fromrendering any professional service
for any public utility, is not inplicated where the Conm ssion is
performng its duties as prescribed by the Legislature. RSA
363: 8 does not apply to situations, as here, where the
Comm ssion, in fulfilling a statutory duty, would be exercising
its judgnment in a manner consistent with the prerequisite of RSA
363:17-a to act as "the arbiter between the interests of the
custoner and the interests of the regulated utility."

CRR s second contention is without nmerit. Under Laws
of 1999, Chapter 289:3, the Legislature has reserved for itself
the power to review a Comm ssion order concerning securitization.
Chapt er 289:3 makes no provision for further Comm ssion

proceedi ngs after such legislative reviewis conpleted. Al so,
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whet her the Legislature will promul gate additional securitization
| egislation, and if it does so, the nature of any Conm ssion
reviewit will require of a specific securitization proposal is
uncertain at this time. Even if further proceedi ngs were
required by future legislation, CRR has nade no persuasive
argunent that any determ nation nade by the Conm ssion woul d
constitute a prejudgnent of those hypothetical proceedings. CRR s

nmotion is therefore deni ed.

VI. OIHER MATTERS

1. The Comm ssion has determ ned that this proceedi ng shall be
gi ven a new docket nunber: DE 99-099.

2. Due to the designation of Conmm ssion Secretary and Executive
Director Thonas Getz as "staff advocate," all correspondence to
the Comm ssion with respect to this docket are to be addressed to
Debra A How and, Acting Executive Director and Secretary.

3. Due to the designation of Comm ssion Staff nmenbers, parties
are rem nded to specifically |abel all correspondence wth

Commi ssion Staff and Staff counsel as appropriate and indicate
confidentiality as necessary to prevent inadvertent distribution
of such materi al

4. The Commi ssion’s admnistrative staff is in the process of
confirmng the intervention list for this docket, and verifying
nanmes, addresses, tel ephone and fax nunbers and e-mail addresses

if avail abl e.
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5. Daily transcripts of the hearings will be avail abl e.

6. Al exhibits submtted into evidence are to have their pages
sequentially nunbered at either the top right-hand corner or
bottomcenter. This neans that if nultiple docunents are bound
into a single exhibit volunme, each page in the vol une shoul d be
consecutivel y nunbered.

7. The Conmm ssion's General Counsel is assigned as Presiding
Oficer inthis matter, wth authority limted to decide al

di scovery and schedul e di sputes, with right of appeal to the
Comm ssi on.

8. hjections to data requests are to be made within five

busi ness days of the recei pt of such requests, with copies filed
with the General Counsel and the Acting Executive Director and
Secretary. Responses to bjections are to be submtted within
five business days of receipt of Cbjections with copies also
provi ded as indi cat ed.

9. Al pleadings, petitions, letters, or simlar filings with
t he Comm ssion wherein the filing party requests the Comm ssion
take any action shall be considered "notions" and nust conply
with the requirements of NNH Admn. Rule, Puc 203.04(d)(1) and
(2).

10. The requirenents of NNH Admn. Rule, Puc 203.04(b), which
requires parties to seek the concurrence of all other parties
relative to any notion that is filed, are hereby waived in this

docket unless and until we order otherw se. W encourage
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parties, however, to attenpt to continue their practice of filing
joint notions, or notions that state any concurrences, where,
because of a particular party’ s stated position, it is apparent
that it will support a noving party’ s pl eading.
11. The requirenments of NNH Admn. Rule, Puc 203.04(c) which
provi de that objections to notions be filed wiwthin 10 days of the
date the notion is filed shall be enforced except in cases in
whi ch good cause exists to shorten or extend the objection
peri od.
12. During the Prehearing Conference, the Conmm ssion directed
Commi ssi on Counsel Gary Epler to hear and rul e upon certain
di scovery notions that were pendi ng Docket Nos. 96-150 and 97-
059. M. Epler issued a letter on August 26, 1999, nenoriali zing
the rulings he made at the hearing, and addressing certain other
di scovery matters. The Conmm ssion hereby ratifies this letter
and adopts the rulings therein, except as otherw se discussed
above with respect to the scope of the second round of data

requests.



DE 99-099

-47-

Based upon the foregoing, it is hereby

ORDERED, that the various notions to intervene are
granted, and the notion to clarify the party standing of the
Attorney Ceneral and Thomas Getz are resolved as discussed
herein; and it is

FURTHER ORDERED, that the notion to designate Staff is
granted in part and expanded upon as discussed herein; and it is

FURTHER ORDERED, that the notion to stay is granted in
part as discussed herein; and it is

FURTHER ORDERED, that the Mdtion to Reconsider Stays is
denied, the Motion to Carify Procedural Schedule granted in part
and denied in part as discussed herein, and the Mdition to
Est abl i sh Separate Docket remains under advisenent; and it is

FURTHER ORDERED, that CRR s Mdtion to Decline
Consi deration of Securitization is denied; and it is

FURTHER ORDERED, that the procedural order set forth
above is adopted; and it is

FURTHER ORDERED, that PSNH shall provi de adequate
notice of the proceedings in this docket and the procedural
schedul e set forth above by publication in a manner and tine as
determ ned necessary and reasonable in consultation with the
Comm ssion's Division of Consuner Affairs and General Counsel;

and it is
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FURTHER ORDERED, that the "Other Matters" set forth
above are hereby adopted.
By order of the Public Uilities Conmm ssion of New

Hanpshire this sixteenth day of Septenber, 1999.

Dougl as L. Patch Susan S. Gei ger Nancy Brockway
Chai r man Comm ssi oner Comm ssi oner

Attested by:

Debra A. How and
Acting Secretary



